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José Reinaldo de Lima Lopes1

and Roberto Freitas Filho2

1Department of Jurisprudence and General Theory of Law, Law School, University of São
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Abstract

This article presents a general overview of Brazilian sociolegal studies. After
presenting a short historical narrative of the field in Brazil, we argue that the
early years of intense teaching of legal sociology had a politically committed
approach, which gave rise to growing criticism of Brazilian legal scholarship
that in turn affected the self-image of law professors. Different theoretical
strands appeared in the years that followed, and some specific fields of re-
search gained importance, particularly those concerning a sociology of the
legal profession, the administration of courts, and law schools. However,
we contend that as time went by, many sociolegal scholars began to neglect
the critical approach to law, and today most of them fail to confront critical
aspects of the gap between law on the books and law in action, especially
when that gap affects lower classes or stigmatized populations.
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INTRODUCTION

This article is an assessment of legal sociology in Brazil. We refer to legal sociology, sociology
of law, or law and society studies interchangeably to mean a wide field of teaching and research.
Eliane Junqueira (2001) and Luciano Oliveira (2004) have written about the differences between a
sociology of law (sociologia do direito) and legal sociology (sociologia jurı́dica): The first is a specialized
field in the realm of sociology; the second a critical approach of legal institutions, doctrine, and
practice by jurists themselves. According to Junqueira and Oliveira, as legal sociology is conducted
by jurists, it lacks the analytical rigor expected from field work and empirical research conducted
by social scientists. In this article, we nevertheless refer to works of all three types. The first
section of this review gives the historical background against which recent sociolegal studies have
been incorporated into Brazilian academia and explains how sociology and related disciplines fit
into Brazilian law schools. We then give, in the second section, a general view of contemporary
studies, organizing them around four main topics: theoretical debates, the legal profession and
legal education, crime and violence, and institutional reform. The last section provides a critical
appraisal of the field.

HISTORICAL ANTECEDENTS

There have been three great waves of law and society studies in Brazil. The first began toward
the end of the nineteenth century (1870–1920) when a group of legal scholars, influenced by
Herbert Spencer, conceived of law as a natural phenomenon to be studied and taught as part of an
all-embracing science of society. They were essentially philosophers or theorists of society (Lopes
2014). A second wave (in the 1930s) comprised a group of legal scholars who were immediately
interested in reforming the Brazilian legal system and whose main interest was to make law more
socially effective: They viewed the gap between law on the books and law in action to be a result
of the artificiality of liberal institutions in Brazil and their contrast with a traditional society.
They rejected liberalism in favor of either socialism or corporatism, but both strands thought that
social studies provided a vantage point to approach law (Lopes & Garcia Neto 2011). We are
contemporaries of a third wave. Its inception can formally be dated back to Resolution 3 of the
Federal Education Council in 1972, which changed the law school curriculum to require that a
class on sociology be provided in the first year.

Pioneers

The longevity and success of this third wave may be explained by at least three factors. First, it
coincided with Brazil’s long transition to democracy. Although a military dictatorship lasted from
1964 to 1985, the political situation started to change in 1979 (e.g., with the freedom to create
new political parties, the Amnesty Act of 1979, an end to censorship, a return of habeas corpus
for political issues). Sociology courses in law schools became an important locus for academic
discussions of the whole political process and of the possible changes to be introduced in the
legal system. Second, public interest litigation began to grow in importance: As the legislative
and executive branches were, in many respects, out of reach for ordinary citizens and political
groups that could not freely organize, social movements started to use the judicial branch to voice
their claims (Faria 1989). These two factors may be directly related to the demise of the military
dictatorship, which had been sponsored by the United States’ doctrine of national security and its
ideology of economic development (Comblin 1978, Rist 2004). During the military’s reign, Brazil
was subject to a radical subversion of its legal system, and attempts to create political legitimacy for
the military relied on policies of modernization and development. The second half of the military
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regime, beginning in 1975, was a period of slow decline of its political power and a rising tide of
popular social movements in whose discourse the terms rights and justice featured prominently.
Garcia Villegas (2010, pp. 319–54) and Wolkmer (2001) have written valuable assessments of this
phase. During this third wave, sociolegal studies joined a well-established and modern academic
environment in which the social sciences had made considerable progress: Legal scholars now had
expert social scientists who would challenge their way of thinking on substantive and methodolog-
ical matters. The third wave built onto the earlier efforts of Claudio Souto and Joaquim Falcão in
Recife and Miranda Rosa (1970) in Rio, who had developed sociological approaches to law in the
late 1960s and early 1970s.

The implementation of Resolution 3 was slow, as it required new professors and materials, but
by the end of the 1980s, its results could be clearly seen in the major law schools of the country
(Recife, Brası́lia, and São Paulo). Despite all their differences, they had many things in common.
First, faculty at each school tried to catch up on contemporary foreign law and society studies,
translating, publishing, and using much of the classical and recent literature. Joaquim Falcão and
Claudio Souto in Recife, true pioneers of the field, published a first reader in Portuguese (Souto &
Falcão 1980); José Eduardo Faria in São Paulo published his essay on the symbolic violence of law
(Faria 1988b) and collected essays of a group of young scholars (Faria 1988a, 1989); and Roberto
Lyra Filho in Brası́lia published an influential essay on the ideological nature of law (Lyra Filho
1980) and a text on the wrongs of legal education in Brazil (Lyra Filho 1982). The major law schools
also shared a similar research agenda: a sociology of the legal profession (first a sociology of the
law schools themselves), the administration of justice, and social movements, which constituted
a study of the obstacles to the recognition of social and human rights. Their efforts fructified.
Today, for example, in the state of São Paulo, an important academic region in Brazil, four of
the most significant law programs offer sociolegal content in their curricula, including courses
titled Sociology, Sociology of Law, Legal Sociology, General Sociology, and Introduction to
Sociology, with workloads of 60 to 75 hours per semester. The same curricular format is found in
other important law programs, with similar workloads. The enactment of the 1988 constitution
gave rise to research on the effectiveness of the legal system and some theoretical issues. There
was also a push for the alternative use of law and critical law, coinciding with critical/alternative
jurist movements in Spain, France, and Italy (magistratura democratica) and the critical legal studies
movement in North America. Once again, Brazilian scholars borrowed from foreign thinkers to
help analyze their domestic process. Chief among these social theorists were Pierre Bourdieu and
Niklas Luhmann, but Roberto Mangabeira Unger, Michel Miaille, and neo-Marxist (especially
Gramscian readings of Marxism) and poststructuralist authors (Foucault, for example) were also
influential (Faria 1988b, Neves 1994).

Teaching Law and Society

To have an idea of the place of law and society studies in Brazilian legal education, it is important to
understand the bigger picture of law schools in the country. Law is an undergraduate course, as it is
in all civil law jurisdictions. Brazil has 1,158 law schools and 736,586 students enrolled in them (see
http://portal.inep.gov.br/superior-censosuperior-sinopse). All law students will have some
contact with legal sociology, as it is a required course in law programs. There are many Brazilian
scholars whose work is directly or indirectly related to a law and society approach, according to
data stored by the official higher education agency of Brazil (see http://www.cnpq.br).

However, because law schools are professional schools, students are naturally inclined to ded-
icate more time to their professional training, which will eventually help them in the professional
market after they graduate. A large number of them apply for public jobs (in competitive public
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concursos): With their law diplomas, they can become judges, public prosecutors, public attor-
neys, court clerks of all kinds and levels, police officers, etc. (Fontainha 2011, Fragale Filho 2006,
Silva & Freitas Filho 2008). Those in the more prestigious schools of the largest cities may
also contemplate a private career in large law firms. Few graduates will ever join the academy,
and even fewer will go further into theoretical aspects of law (including jurisprudence and legal
sociology).

With such a large number of students, law schools and law professors need textbooks, and
they may use teaching materials with different purposes. Some teach descriptive courses and use
textbooks that provide their students with information, such as the basics of the sociological
tradition, giving them brief summaries of Durkheim, Marx, and Weber and possibly even Jürgen
Habermas and Luhmann, two widely cited authors in Brazilian law schools. Others take a more
critical approach, tending toward what could be called militant, committed teaching, politicizing
the subject and including in their syllabi some of the issues raised by social movements around the
injustices and inequalities of Brazilian society. These courses are more about the inadequacy of
the legal order and its inability to respond to redistributive claims of different groups in society,
at either the domestic or the international/global level, with little attention to analytical rigor
or conceptual questions. Still others concentrate on the gap between the modernization of some
strata of Brazilian law and society, which are part of the globalized economy, and what they see
as a traditional legal culture. In this third line of teaching, favorite issues include globalization,
international business practices, money laundering, and similar cases.

Each of these approaches uses different textbooks dealing with the history of the discipline;
general overviews of authors; concepts and theories; and references to certain canonical subjects,
such as the legal profession, gender issues, crime and criminology, democracy, state power, glob-
alization, system theory, and drugs (see Castro 2001, 2003; Lemos Filho 2008; Machado Neto
1987; Manole Rosa 2001; Morais 2002; Sabadell 2008; Saldanha 1999; Scuro Neto 1997; Souto
& Souto 1981, 1997; Treves 2004). Some of these books provide not only information but also
critical appraisals of authors and theories (Faria 1988a, 1999; Souza 2002).

RECENT YEARS

After the above-described efforts toward the establishment of sociology as a required credit in law
schools and the first essays and studies on law and society, lawyers and social scientists tried to work
out possible forms of cooperation. In the early 1990s, the National Association of Graduate Studies
in Social Sciences (ANPOCS) created a committee on the sociology of law. Under the leadership of
Joaquim Falcão (a legal scholar) and, among others, Maria Celia Paoli (a political science scholar),
the experiment lasted only a few years. And although it led to individual collaborations of lawyers
and social scientists in some research, it did not really develop into an established area in the social
sciences. As time went by, those who were interested in law developed their own agenda, which in
the past few years has focused on four main topics: social theory and law, mostly by law professors;
the legal profession, including legal education in which social scientists play a more prominent
role; investigations on violence and crime; and institutional reform of the courts, sponsored largely
by government or public interest foundations.

Theoretical Debates

There are three basic strands of theoretical research. First, there is a Weberian or functional-
systemic approach, employed mostly in the work of legal scholars trying to extend social theory
into the legal field, criticizing legal theory and practice, and inquiring into a possible dialogue
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between legal theory and contemporary social theory. They use social theory concepts borrowed
from specific theoretical schools (e.g., Luhmann) to clarify legal theories. Instead of criticizing
law’s injustice, they criticize legal scholars’ naiveté and lack of objectivity when analyzing so-
cial phenomena. These scholars draw from theories of society to provide the ideal standard of
objectivity they seem to favor.

Included in this type of work is Luis Fernando Schuartz’s (2005) Norma, contingência e racional-
idade, which presents what the author calls “preliminary studies for a theory of legal decision-
making.” The first chapter reconstructs Hans Kelsen’s doctrine, and the rest of the book confronts
it with Luhmann’s, Robert Alexy’s, and Habermas’s theories of human action and understand-
ing. Kelsen and Alexy are, of course, legal scholars, whereas Luhmann and Habermas are social
theorists of an essentially philosophical approach. Also in this theoretical vein is Orlando Villas
Bôas Filho’s (2009) Teoria dos sistemas e o direito brasileiro. The author presents his readers with one
question: How can one use Luhmann’s social theory to analyze Brazilian society and especially
Brazilian law? The first half of the book is a reconstruction and explanation of Luhmann’s inge-
nious conception of society, with its acknowledged special relation to modernity. The second half
deals with Brazil’s selective modernity and its own conception of law, with Brazil viewed as a case
of incomplete modernization. A third important theoretical work is Celso Campilongo’s (2011)
essay on social movements and law, also with a Luhmannian take. Also influential are Marcelo
Neves’s (1994, 2008) discussions of the nature of constitutional law and institutions from the
perspective of social-philosophical theories. His contribution has been to clarify some conceptual
debates taking place in Europe, mostly those between Luhmann and Habermas. Both sociologists
offer a philosophical conception of society, but the frameworks within which they work depend on
taking complex, modern, advanced societies of the North Atlantic kind as a paradigm of moder-
nity. Because the rest of the world does not share this history or social structure, Neves’s work has
been dedicated to understanding the extent to which such theories help explain non-European
modern societies.

A second approach tends to integrate legal problems with economic theory and analysis. José
Eduardo Faria from São Paulo, a leading scholar in the field of legal sociology, focuses his research
on globalization and the economy: His latest books deal with the transformation of legal theory
under the influence of globalization and economics (e.g., Faria 1999). Faria’s work is representative
of scholarship on the intersection of law and economics and points out a need for lawyers to concern
themselves more with economic constraints and efficient results. Given the rise of economists as
managers of state affairs, Faria suggests that if lawyers are to maintain or even regain any relevance
in the political and intellectual scene, they should approach their discipline with a renewed interest
in economic models of social analysis (Faria 2010).

A third approach leans toward a normative critique of Brazilian law, sometimes in line with
Boaventura de Sousa Santos’s perspective, like José Geraldo de Souza, Jr., (2002) from Brası́lia;
aligned with popular resistance in recurring cases of social injustice; or with a clearly moral view of
law, like Luciano de Oliveira (2004, 2009, 2011) in Recife. Junqueira, in Rio de Janeiro, provides
a constant epistemological critique of the whole debate. The unifying feature of these different
scholars and schools is a normative, rather than analytical, critique of legal theories. This connects
them to law and society studies in a more comprehensive way, by means of a combined criticism
of legal theories and their ideological and alienating role in society.

These three strands, Luhmannian social theory, economic globalization analysis, and critical
approaches, do not rely on firsthand social inquiry. Their original contribution lies in trying
to connect fact-finding done by others (sociologists, economists) with general social theories
and the role of law and legal systems in society. Whatever their ideological perspective, they all
seem to highlight Brazilians’ discomfort with their relation to modernity, writing about the gap
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between legal rules and economic policy decisions (Faria 2010) or the incomplete modernization
of Brazilian society (Neves 1994, Villas Bôas Filho 2009). In this respect, all three strands address
a traditional issue in sociology and in cultural studies, which have frequently theorized about the
gap or lack of modernity in postcolonial societies [e.g., Bendix 1996 (1964); see Rist 2004 for a
general discussion]. Modernization and development theories tend to conceive of modernity from
a North Atlantic perspective, and a modern, bureaucratic, impersonal legal system seems to be
an essential part of the modernity kit. Years ago, sociologists and other scholars would interpret
Brazil’s apparent failure to meet North Atlantic standards of modernity with a culturalist twist
(Freyre 1951, 1995). Today some law and society scholars have turned to other views, including
Luhmann’s systemic theories, as mentioned above. But even with this theoretical updating, many
theoretical studies have kept this leitmotif of a distorted or incomplete modernity (e.g., Souza 1999,
2000). As a result, Brazil’s legal system is viewed as an insufficiently autonomous social system or as
an incompletely rational system, whose failures should be attributed either to intentionally political
misuse of institutions or to an institutional design incapable of providing the right incentives for
people to comply with modernity’s requirement.

The Legal Profession and Legal Education

The sociology of the legal profession has been the object of several studies. For example, Gloria
Bonelli, a sociologist, has investigated a number of changes within the legal profession, focusing
on topics such as professional organization and mobilization, class and social origins, and gender
(Bonelli 2002; 2003; 2010; 2013a,b,c; Bonelli et al. 2006). Luiz Werneck Vianna, political scientist
and sociologist, has analyzed changes in recruitment and ascension of magistrates within the
judicial branch (Vianna et al. 1997). According to Vianna’s research, during the period being
observed, judges were increasingly recruited from ascending middle class families, whose children
had benefited from wider access to legal education over the previous three decades. This shift in
class origin resulted in a wider variety of political ideologies and inclinations within the judiciary.
Fabiano Engelmann, also a sociologist, has investigated changes within a group of influential
young law professors, especially in southern Brazil, where important forms of politicization of law
have taken place over the past three decades (Engelmann 2000; 2006; 2011a,b; 2013). Drawing
from the sociology of Bourdieu, Engelmann analyzes how a generation of young legal scholars
embraced the idea of legal education reform, presented themselves as experts in the field, and soon
occupied relevant bureaucratic positions in the state machinery. Engelmann finds that, over time,
the scholars became consultants to private law schools, which, due to innovations in law school
curricula issued by the Ministry of Education, had to meet the new standards and formalities.
Because they had been part of the group of people who designed some of the changes, they
were able to provide advice and advocate for the interests of recently created private law schools.
There have also been some attempts to track the professional careers of law students, but not in a
systematic way.

Bonelli and Engelmann owe part of the fundamental framework of their work to Bourdieu’s
general sociology and to Ives Dezalay’s focus on lawyers and their intellectual and professional
environments. Vianna’s (1997) Corpo e alma da magistratura brasileira is a more class-oriented
analysis, and the author is especially known for his research on the changes brought about in the
body of professional judges by a steady process of democratization in recruitment.

The work of Maria Tereza Sadek (2000) and Rogério Arantes (2002) takes a different ap-
proach. These authors, professors of political science at the University of São Paulo, have con-
ducted surveys mainly with judges and members of district attorneys’ offices (ministérios públicos),
focusing on individuals’ self-perception and the institutional changes they consciously bring about
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in practice and in lobbying initiatives whenever a bill that might affect their powers and activ-
ities is introduced in congress. For Sadek and Arantes, institutional changes made during the
1980s and 1990s, as well as a more politicized perception of the role of judges and district at-
torneys, have modified the traditional low profile of legal professionals, not only helping them
gain more visibility, but also negatively affecting the role of political institutions as loci of public
debates. Sadek’s and Arantes’s work merges an analysis of the legal profession with institutional
studies.

Crime and Violence

A third line of work studies crime and violence. Social scientists in certain research institutes and
lawyers at the Instituto Brasileiro de Ciências Criminais (IBCCrim; http://www.ibccrim.org.br)
have chosen prisons and violence as their principal research interest. Like many of the Brazilian law
and society groups, they favor theoretical approaches to legal doctrine. Thus, many of their studies,
meetings, and publications are an attempt to deconstruct traditional criminal law, advocating for
so-called penal abolitionism, minimal criminal law, and the like. Being of a rather theoretical vein,
the IBCCrim does not boast many empirical studies. As its membership and board of directors
include primarily lawyers, IBCCrim tends to produce work that is either of a conceptual kind—
introducing themes and imported theories into the Brazilian intellectual milieu—or hermeneutical
and interpretative essays on criminal law doctrine, precedents, and legislative activity. Other social
scientists, by contrast, concentrate less on prisons and more on violence in general, with some
work having been done on police brutality. The Núcleo de Estudos da Violência (NEV) at the
University of São Paulo (http://www.nevusp.org) and its leading researchers Sergio Adorno and
Nancy Cardia are at the forefront of this line of study. A network of researchers, human rights
activists, and police officers also gathers around the Fórum Brasileiro de Segurança Pública, which
conducts firsthand research on law enforcement in Brazil (http://www.forumseguranca.org.br).

Institutional Reform

Finally there has been a growing number of studies commissioned by governmental agencies and
private institutions of all kinds. Such commissions are usually awarded after a national bidding
processes, so that specific schools of research are not improperly favored. For example, the Min-
istry of Justice has sponsored research funded by the United Nations Development Programme,
in order to provide Parliament with trustworthy data when debating government-sponsored bills.
Similarly, the National Council of Justice, the overall administrative section of the judicial branch,
has sponsored research aimed at helping management and strategic planning of courts. Centro
Brasileiro de Estudos e Pesquisas Judiciais (http://www.cebepej.org.br), a private nonprofit or-
ganization headed by two leading professors of civil procedure in Brazil, has also conducted its
own agenda of empirical research on the working of Brazilian courts. In a similar line of research
on the organization, effectiveness, and efficiency of Brazilian courts, Direito GV Rio has collected
important data through the Supremo em Números project (http://supremoemnumeros.fgv.br).
Direito GV Rio also hosts the Center of Justice and Society, which has a broader research agenda
(http://direitorio.fgv.br/cjus).

Legal scholars interested in a dialogue with the social sciences have recently created the Net-
work of Empirical Legal Studies (Rede de Estudos Empı́ricos em Direito, or REED). Its approach
to law and empirical studies is still unclear from a theoretical point of view. So far it has tried only
to bring together legal scholars throughout the whole country with a large variety of theoretical
and empirical interests.

www.annualreviews.org • Law and Society in Brazil at the Crossroads 97

http://www.ibccrim.org.br
http://www.nevusp.org
http://www.forumseguranca.org.br
http://www.cebepej.org.br
http://supremoemnumeros.fgv.br
http://direitorio.fgv.br/cjus


LS10CH06-Lopes ARI 17 September 2014 10:33

Since 2012, the Center for Applied Legal Research (CPJA) of Direito SP of the Fundação
Getúlio Vargas in São Paulo has also contributed to innovative legal studies (http:direitosp.fgv.
br). Part of its work has been to create different indexes of rule of law in Brazil, such as one on
Brazilians’ trust in the judicial branch (Índice de Confiança na Justiça) and one on their perception
of compliance with the law (Percepção de Cumprimento da Lei), both of which are based on
opinion surveys. The Center concentrates mostly on legal research of conflicts between unequal
social groups, but it integrates the contributions of scholars from different areas. Moreover, it is
not devoted to empirical sociological research but is an example of the use of secondary research
in order to understand legal institutions.

All of the previous studies concentrate on the efficiency of institutions and possible reforms to
their regulatory framework. They basically intend to provide data for remedying failures in the
performance of institutions, especially courts and law enforcement agencies.

ANALYTICAL AND THEORETICAL TRENDS:
WHERE ARE WE HEADED?

Sociolegal or law and society studies in Brazil are presently at a crossroads that was foreseen in the
early 2000s by two scholars of the field, Junqueira (2001) and Oliveira (2004). Contrary to previous
assumptions that sociology would contribute to a more critical view of law, it now appears that soci-
ology may domesticate lawyers. Oliveira (2004, pp. 63–69) stressed that empirical studies and soci-
ological approaches to law in Brazil, when focusing on the living law, or the law in action, might end
up silently legitimizing violence and injustice in society. The data collected by empirical research,
which is the province of social scientists, need to be confronted with normative concepts, such as
democracy and justice, which should be the province of lawyers. If this doesn’t happen, current
practices and understandings of law (law in action, or law as it really is) will be used as the standard
to update utopian legal provisions (law on the books)—a clear problem when society is too unequal,
undemocratic, and unjust. To avoid being a domesticating discipline, legal sociology needs the
input of normative critical theory. And critical social theory must show where its standards come
from (Tugendhat 1997). A value-free sociology has to display its foundations and assumptions,
which will require a prescientific conception of society and its institutions (Winch 2008).

In the early 1980s, political scientists and sociologists had little interest in the legal profession
or in the administration of justice. Over time, resistance to military rule by legal means, human
rights movements, and struggles against torture, police brutality, and social injustice, as well as the
persistence of public interest litigation, proved to be resilient phenomena that would not go away
with political democratization. As social phenomena, they started to attract the attention of social
scientists, who tended to do what they had been trained to do: gather data. Meanwhile, jurists did
not have the organized data: What they experienced as flaws of the system or pervasive injustices
of law could not be classified, typified, and quantified with law’s conceptual tools. Some sort of
cooperation was necessary. The results of social scientists’ analysis of working legal institutions
vary quite a bit in terms of analytical depth, consistency, and theoretical understanding.

Political scientists have explored the legal field either through surveys focusing on the opinion
of members of the judicial branch and district attorneys, or through data concerning courts’
organization (Oliveira & Sadek 2012; Sadek 2003, 2013; Sadek & Arantes 2003; Sadek & Cavalcanti
2003; Sadek et al. 2006; Sadek & Oliveira 2012). A recent investigation focuses on Brazilians’
perception of law enforcement (see http://cpja.fgv.br/pesquisas/ipclbrasil). Another interesting
case is Alberto Carlos Almeida’s (2007) book A cabeça do brasileiro. It tried to compare Roberto
Damatta’s (1997) famous account of Brazilians’ way of conceiving social relations (hierarchical,
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antiliberal, etc.) with ordinary Brazilians perceptions. In doing so, he concluded that Damatta’s
insights were essentially right; however, Almeida also concluded that opinions varied a great deal
along class, age, educational level, and location. So, as Brazil becomes more urban, as people have
access to more formal education, and as a younger generation comes to replace their parents and
grandparents, Brazilians’ relationships with democracy, hierarchy, and even law are changing.
Almeida does not claim too much originality, as he says a survey such as his is more interested
in confirming Damatta’s intuition, as opposed to providing us with new data. But his work has
created categories for the assessment of these changes in perception. Other surveys of interest for
the relationship between ordinary citizens’ perceptions of inequality, injustice, and discrimination
include the following: Gustavo Venturi & Vilma Bokany’s (2011) Diversidade sexual e homofobia
no Brasil and Gevanilda Santos & Maria Palmira da Silva’s (2009) Racismo no Brasil: percepções
da discriminação e do preconceito racial no século XXI. The interest of such surveys lies in their
showing how widespread discriminatory conceptions of social life still are. Lawyers can learn
from these surveys if they need to interpret antidiscrimination law or even if they want to advance
antidiscrimination legislation.

However, dealing with the workings of legal institutions requires the cooperation of lawyers as
well. The first studies of judicial decisions and their economic impact lacked an adequate under-
standing of how legal institutions work (Aith 2000, p. 170; Pinheiro 2000, p. 58; 2008, pp. 31–36).
They were later criticized by legal scholars with degrees in empirical research methods who applied
not only quantitative methods but also more substantial and content-based analysis of court deci-
sions (http://www.ipea.gov.br/ipeacaixa/premio2006/docs/trabpremiados/IpeaCaixa2006_
Profissional_01lugar_tema01.pdf ). Investigations would also call for content analysis of judicial
decisions (leading cases, precedents), statutes, and current prevailing interpretation of statutes by
legal scholars (doctrine) in order to gain a clear idea of what the law in the field is.

Furthermore, law in action cannot be assessed without a cultural background of normative
assumptions. The fact is that juridical data are not brute facts: They depend not only on general
citizens’ common-sense interpretation but on lawyers’ expert interpretation as well. If research
is conducted from an outsider’s perspective, taking law and legal data as brute facts, empirical
research will lose its interpretative and critical force. At the origins of legal sociology, there were
hermeneutical approaches to law, such as those of Eugen Ehrlich, Karl Renner, and even John
Commons. Legal sociology for them meant understanding how a certain institution, such as private
property, family, contracts, or tort, had a conceptual intelligibility and made a certain sense to its
users and how this sense changed over time across territories and social strata in society. They
also assumed that people’s intention and understandings might differ from the actual and overall
results of the workings of institutions, the so-called paradox of unintended consequences. This
difference between expected and intended results of legal institutions and legal reform and the
social consequences of their workings were at the center of much of these scholars’ analysis. An
important part of their research required the understanding and interpretation of legal institutions
from an insider’s perspective.

Most sociolegal studies currently conducted in Brazil lack this perspective. As they concentrate
on more empirical and visible aspects of institutions (such as court administration and management
of dockets, case load, recruitment processes, etc.; see reference to Cunha & Silva 2013 below), they
lose part of their critical grip on the legal system. Typically, there has been very little research on
contracts or property since the enactment of the new civil code in 2002. Have the poor benefited
from changes in lease agreements? How have landlords and tenants reacted to new legislation in
urban peripheries? How have courts interpreted such statutes? Studies on such topics of private
law (civil law for the European tradition—that is, family, torts, property, contracts) and thus law
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and society studies were unable to fertilize the most traditional and conservative of law school
subjects: civil law. Private law departments remain impervious to law and society studies and
research, and as a consequence, the teaching of private law has also remained for the most part
a very traditional course in Brazilian law schools. Few sociolegal studies investigate family life or
property rights. Traditional textbooks in these fields have not incorporated a critical approach,
and legal scholars do not have a large number of sociolegal works to rely on for developing more
critical and innovative thinking.

The research presented at the annual meeting of the Rede de Pesquisa Empı́rica em Direito
(Cunha & Silva 2013) was concerned primarily with the administration of courts and the use
of judicial decisions and courts’ dockets as a source of research. There were no reports on the
actual enforcement of statutes or citizens’ trust in institutions, nor studies on topics such as family
law, lease agreements, property, and torts, reflecting ordinary people’s understanding of legal
institutions. In short, the research agenda seems to have shifted entirely to the program of justice
administration as suggested two decades ago for Latin America by the World Bank. In this respect,
the research agenda went mainstream.

Nonetheless, the impact of law and society studies may still lead to a more critical agenda.
Even if these important matters are not explored, it still represents an important opening for
legal studies. By creating an awareness that judicial decisions are part of a large background,
which includes their context and the way they fit within specific courts and their decisions, or by
comparing decisions of different courts on a single matter, socially oriented legal scholars opened
a new field for the understanding of law. Pioneer studies appeared as early as 1998 (Lopes 1998,
1999, 2006) and developed into two different lines of research: first, a more precise investigation
of courts and their doctrines, with growing preoccupation with standards of comparability, and,
second, a growing number of logical standards and critical patterns of courts’ decisions, with
attempts to create formal protocols of logical analysis, looking for consistency and coherence in
cases and precedent (Freitas Filho & Lima 2010).

A critical approach is normative and, when concerned with legal institutions, dependent on
the more fundamental concept of justice shared by members of a given community or society.
In fact, the pioneers of sociolegal studies in Brazil were nonconformist lawyers, many of them
preoccupied with the effects of the legal order as an instrument of injustice in Brazilian society.
For most of them, the problem to be tackled was one not only of effectiveness (the gap between
law on the books and law in action) or efficiency (the high costs of litigation or inaccessibility of
the legal system) but also of the overall injustice of Brazilian society, which was usually invisible
for many of the participants in the legal system.

The crossroads at which law and society studies in Brazil find themselves is, paradoxically,
the result of pioneering efforts within the field: Having thought of sociology as an instrument to
enlarge a critical view of the jurist, the very success of scholars’ attempts resulted in a growing
field of empirical and sociological research. They have helped to renew teaching and research.
Countless efforts are being conducted to transform law schools. More than ever before, legal
scholars refer to research from other disciplines. Attempts at legal reform are made with the help
of social and empirical analysis. This new research, however, is a lot less critical than expected. It
has gone mainstream and tends to concentrate on efficiency or effectiveness issues to the exclusion
of the normative and critical approaches of earlier years.
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Engelmann F. 2013. Elites judiciais. In Dimensões polı́ticas da justiça, ed. L Avritzer, N Bignotto, F Filgueiras,
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Neves M. 1994. A constitucionalização simbólica. São Paulo: Acadêmica
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