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Abstract

With respect to African Americans, the history of racial discrimination in the
imposition of the death penalty is well-known, and the persistence of racial
disparities in the modern era of capital punishment is well-documented. In
contrast, the influence of Latino ethnicity on the imposition of the death
penalty has been studied very little. A review of the limited literature reveals
evidence of discrimination against Latinos. Archival studies generally find
ethnicity-of-victim discrimination, and some of those studies find ethnicity-
of-defendant discrimination disadvantaging Latino defendants; these find-
ings parallel the findings of the much more robust literature investigating
bias against African American defendants and victims.The controlled exper-
imental studies generally show both ethnicity-of-defendant and ethnicity-
of-victim discrimination disadvantaging Latinos. Related literature investi-
gating stereotypes, animosity, and discrimination in other criminal justice
decisions further suggests the likelihood of ethnicity discrimination in the
imposition of capital punishment, as well as the need for further research.
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1. INTRODUCTION

“[I]f any basis can be discerned for the selection of these few to be sentenced to die, it is the consti-
tutionally impermissible basis of race.” So wrote Justice Stewart, concurring in Furman v. Georgia
(1972) almost half a century ago. His comment reflected both the empirical evidence of the day
and the National Association for the Advancement of Colored People’s extended campaign to
make the court face that evidence. Furman overturned standardless capital punishment, but Gregg
v. Georgia (1976) upheld so-called guided discretion statutes, statutes that would, the Gregg ma-
jority assumed, eliminate the constitutionally problematic race discrimination that helped doom
the pre-Furman capital sentencing regimes. Guided discretion, however, did not eliminate inter-
est in racial disparities. Since Gregg, a host of studies, with widely ranging methodologies, have
challenged Gregg’s assumption that discrimination could be eliminated by narrowing the range of
capital crimes. Indeed, by 1990, the number of studies was large enough to inspire a US Govern-
ment Accountability Office (GAO) review of the literature, one that concluded that the evidence
of significant race-of-victim disparities (disparities in the likelihood that death will be imposed
based upon the race of the victim) was strong and evidence of significant race-of-defendant dis-
parities (disparities in the likelihood that death will be imposed based on the race of the defendant)
was mixed (US Gov. Account. Off. 1990). A more recent review of 36 post-1990 studies reached
similar conclusions (Grosso et al. 2014).

But all of the studies reviewed by the GAO, as well as almost all of the studies conducted since
the GAO review, employed a black–white paradigm; researchers asked whether cases with African
American victims are significantly less like to result in death sentences than are cases involving
white victims, and whether cases involving African American defendants are significantly more
likely to result in death sentences than are cases involving white defendants. Does racial/ethnic
bias influence the imposition of the death penalty on Latinos? In this article, I summarize the
limited empirical studies addressing that question, consider related data that bear on the likelihood
that such bias affects death sentencing, and describe issues that need further research.

2. A SUMMARY OF THE LITERATURE ON LATINOS
AND CAPITAL PUNISHMENT

There are at least two important grounds for hypothesizing that bias against Latinos in the
imposition of death sentences resembles bias against African Americans. First, Latinos, like
African Americans, are an identifiable group who are perceived as outsiders, a perception
likely to be intensified when prosecutors and jurors are asked to judge a lawbreaker, and likely
to enhance willingness to impose the ultimate sanction. Second, some of the stereotypes of
Latinos—like some stereotypes of African Americans—involve propensity to commit crimes,
which may affect perceptions of future dangerousness, which in turn affect conclusions about
the appropriateness of the death penalty in a particular case. One might therefore expect that
researchers would be interested in questions such as whether bias infects decisions involving
Latino defendants and victims, whether the magnitude of its influence is the same as it is in cases
involving African Americans, whether particular states (or counties) evidence greater degrees
of bias, or whether particular kinds of death-eligible offenses are more or less likely to evoke
biased responses. Because African Americans and Latinos are burdened with somewhat different
(albeit overlapping) stereotypes, and because they sometimes elicit different emotional reactions
from majority group members, “both the nature and the magnitude of bias in jury decision
making may differ substantially across target groups” (Hunt 2015, p. 280). Nonetheless, very few
studies have explored the relationship between Latino ethnicity and the imposition of the death
penalty.
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The dearth of research on Latinos and capital punishment is part of a larger phenomenon:
Discrimination against Latinos is relatively understudied despite their growing numbers in the
population (Charles & Guryan 2011, Espinoza & Willis-Esqueda 2008). One impediment to
studying any form of discrimination against Latinos is their readily apparent diversity. To lump
together the experiences of Cuban Americans, Puerto Ricans, Chicanos, and Mexicans seems
foolhardy, and to adequately distinguish them, daunting. Although black–white discrimination
paradigms may obscure differences between members of the African diaspora, the overwhelming
number of black individuals in the United States are African American, which makes generaliza-
tions less likely to be overbroad. Another obstacle is the lack of data; in particular, although the
federal government has long collected and made available criminal justice data that include the
race of the defendant, these reports depended upon state data sources, and many states until very
recently did not record the Latino (or more often, “Hispanic”) identity of either the defendant or
the victim (Goncalves 2020).

2.1. Archival Studies

The quality of the archival studies is uneven, and their scope varies both temporally and geo-
graphically. Only two nationwide archival studies address the capital punishment of Latinos; one
is a historical summary of cases with Latino defendants that does not attempt to measure bias,
and the other focuses on federal prosecutions. Four statewide studies and five county studies in
some way examine the influence of Latino ethnicity on capital punishment; these studies differ in
whether they investigate race-of-defendant effects, race-of-victim effects, or both, and in whether
they focus on the prosecutor’s decision to seek death and or the jury’s decision to impose it.

2.1.1. Nationwide studies. Professor Martin Urbina (2004) published a study of Latinos ex-
ecuted in the first 20 years after Furman v. Georgia, a study he deemed largely “qualitative,” and
from which he concluded that all of the executed Latinos were indigent and many were intellec-
tually disabled and lacked competent legal representation. That inaugural work was expanded and
updated recently (Urbina & Peña 2019). That study revealed different patterns for Latinx defen-
dants depending on their gender.AlthoughmanyLatinas (mostlyMexicans) were lynched,hanged,
or legally executed before the twentieth century began (and although 54 women—18 African
American and 36 white—were executed in this country from the beginning of the twentieth cen-
tury to the present), no Latinas were executed in the United States after 1900. However, between
Furman and the end of 2018, 127 Latinomen were executed, 103 of whomwere ofMexican origin.
Even more striking, however, is the geographic disparity: 107 of those 127 were executed in Texas.

Another study examines racial and ethnic variation in the imposition of the death penalty in the
federal system. The Department of Justice under Attorney General Janet Reno compared cases
submitted by US attorneys to the Attorney General for review of the decision to seek the death
penalty and found (a) that the proportions of African American and Latino defendants were much
greater than the proportions of African Americans and Latinos in the general population, and
(b) that of the 682 cases submitted between 1995 and 2000, 20% were white, 48% were black,
and 29% were Latino. Ultimately, the US Attorney General’s review of these decisions affected
the proportions very little: Of 159 cases approved for federal death penalty prosecution, 72%
involved minority defendants. Equally noteworthy were the disparities in plea bargains that took
death off the table; almost half of the white defendants whowere noticed for death received pretrial
waivers in a plea agreement, but only 25% of African American defendants and 28% of Hispanic
defendants received such waivers. However, the study did not control for possible differences in
the offenses or criminal histories of the defendants (Dep. Justice 2001).
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2.1.2. State studies. Four statewide studies isolate the influence of Latino ethnicity on the im-
position of the death penalty. (I do not report here studies that report on “minority” disparities
without disaggregation.) In a study of Arizona cases, researchers found strong race-of-victim ef-
fects in the expected direction comparing white victim cases with Latino victim cases, but they
also found what initially appears to be perverse race/ethnicity-of-defendant effects, with white
defendants being 50% more likely to be sentenced to death for homicide than black or Latino
defendants. However, the study suffered from several serious methodological weaknesses. The re-
searchers failed to limit the sample to death-eligible cases, failed to control for the aggravation
level of the crime, and perhaps most importantly, failed to consider interactions between defen-
dant and victim race/ethnicity (Thomson 1997). Because most homicides are intraracial, failing to
control for the race of the victim when reporting race-of-defendant disparities may confound the
two effects, creating the impression that Latino defendants are favored when in fact they appear
to be favored only because they disproportionately kill Latino victims.

There are two California studies. The first analyzed all of the reported homicides committed
in the state in the 1990s, comparing those that resulted in a death sentence with those that did
not (Pierce & Radelet 2005). Controlling for independent variables lessened raw differentials but
did not eliminate them: The odds of receiving a death sentence for killing an African American
were 60% lower than the odds of receiving a death sentence for killing a white victim and yet
lower—67% lower—for killing a Latino victim (Pierce & Radelet 2005).

The more recent California study employs sophisticated tools for reliably determining Latino
ethnicity and examines the racial effects of the radical expansion of death-eligible offenses in
California. It finds that individual special circumstances apply to defendants disparately by race
and ethnicity, even after controlling for case culpability, victim race, and year. In particular, in
cases with the aggravators of gang membership and drive-by shooting, the researchers find over-
whelming discrimination against African American and Latino defendants, with the very largest
disparities in application occurring in gang member aggravator cases (Grosso et al. 2019).

A Pennsylvania study investigated the decision to seek and impose death during the first
11 years of this century. Although prosecutors sought death against a greater proportion of Latino
murder defendants as compared to white or black defendants, with the addition of controls, re-
searchers found no pattern of disparity disadvantaging either black or Latino defendants in prose-
cutors’ decisions to seek (or, if sought, to retract) the death penalty. Controlling for several factors,
including aggravation and prior record, the only comparison that was statistically significant in the
decision to seek death was for cases with Latino victims, which had a 21% greater probability of
having the death penalty filed (Kramer et al. 2017). With respect to jurors’ decisions to impose a
death sentence, neither black nor Latino defendants were disadvantaged relative to white defen-
dants. However, there were modest race-of-victim effects; cases with white victims were 8%more
likely to receive the death penalty, and cases with black victims, 6% less likely to do so.

Thus, of the statewide studies, one California study revealed race-of-victim bias against Latino
and black victims, and one revealed race of defendant bias against both Latino and black defen-
dants. The Pennsylvania study found modest effects, and the Arizona study is too compromised
by its methodology to support reliable conclusions.

2.1.3. County studies. There are five county studies. One in Cook County, Illinois, found that
Latinos and African Americans who killed whites were much more likely to receive death than
other racial combinations, but the study did not control for offense characteristics (Murphy 1984).
Another in Fresno, California, found that both the ethnicity of the offender and the ethnicity of
the victim were significant factors in deciding whether to seek the death penalty against a de-
fendant. Compared with white offenders, Latino offenders were approximately four times more
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likely to have the death penalty sought against them. Even more dramatically, offenders who were
charged with having killed a white victim were 14 times more likely to be charged with special
circumstances than offenders who were charged with having killed a Latino/a (Garcia 1994). A
third county study examined all death-eligible homicides in San Joaquin County, California, from
1977 through 1986. Using logistic regression analysis, the investigation uncovered patterns of
racial (and gender) bias, finding defendants in Latino-victim cases were less likely to face a death-
eligible charge than defendants in white-victim cases (Lee 2007).

There have been two studies of Harris County, Texas, which includes Houston. They encom-
pass different time periods and come to different conclusions. The first, which covers 1992 to
1999, does not find bias against Latino defendants. Controlling for confounders, Phillips (2008)
found that prosecutors discriminated against black defendants and against defendants who killed
nonblack victims in their decisions to seek death. Juries attenuated, but did not eliminate, the
racial disparities that originated in the district attorney’s office.Most relevant here, the researcher
concluded that the data suggest that Latinos and whites are treated the same. He hypothesized
that the pattern could be a product of the demography of Houston, where whites and Latinos
represent an equal share of Harris County residents at 38% each, compared with 19% for blacks.
Perhaps, but as the author also noted, more research is needed to understand how Latinos fit into
black–white disparities (Phillips 2008).

Interestingly, a later study of Harris County by the same researcher covered 2001 to 2008,
the period after the elected district attorney changed, and the findings of that study with respect
to Latinos are quite different: They do find discrimination in cases with Latino victims (Phillips
2012). Among the cases resulting in a death sentence, black-victim death sentence cases were pro-
portional to the number of black-victim homicides, white-victim homicide cases were overrepre-
sented, and Latino-victim cases were dramatically underrepresented.Moreover, although Phillips
was not satisfied with his control of possible confounds, he did examine the degree of aggravation
in the crimes and found that minority-victim cases were more aggravated than were white-victim
cases; thus, considering the nature of the offense, the raw statistical disparities likely understated
the degree of discrimination against Latino victims and concealed discrimination against black
victims (Phillips 2012).

A third study of Harris County seems warranted. In 2005, the Texas state legislature adopted
life without parole as a sentencing option in capital murder cases. This alternative has both
decreased the number of death sentences and increased apparent racial and ethnic disparities: It
appears to have virtually eliminated death sentences for white offenders, though not for black or
Latino defendants (Rogers 2016).

Taken together, the archival studies, although limited in number, strongly suggest that some-
times (or perhaps, in some places) the likelihood of a death sentence is increased when the de-
fendant is Latino and decreased when the victim is Latino. Archival analyses, however, always
have their limits. Two are particularly salient here: the impossibility of controlling for all rele-
vant factors and the impossibility of collecting sufficient data to account for every local variation.
Controlled experiments are helpful in addressing these obstacles to form a complete picture.

2.2. Controlled Experiments

Unfortunately, only a handful of experimental studies are available. In the first, undergraduates
read a trial transcript that varied defendant ethnicity (Mexican American or European American)
and socioeconomic status (SES). Mock jurors’ judgments of the low-SES, Mexican American de-
fendant were significantly harshest by several measures. Low-SES Mexican American defendants
were more likely to be found guilty and more likely to be sentenced to death when found guilty.
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Participants rated them more responsible, more vicious, and more blameworthy. They also found
them less intelligent, more aggressive, less competent, and less ethical than European American
defendants or high-SES Mexican American defendants (Espinoza 2009).

For the second study, Espinoza & Willis-Esqueda (2015) obtained 561 actual venire persons
as participants. Participants read a capital trial transcript that varied the defendant’s ethnicity, his
SES, and the strength of the mitigating circumstances. European American jurors recommended
the death penalty most often for the low-SES Mexican American defendant when mitigation ev-
idence was weak. They also assigned this defendant higher culpability ratings and lower ratings
on positive personality trait measures when compared with all other conditions. Strong mitiga-
tion evidence contributed to lower culpability ratings by European American jurors for the high-
SES European American defendants but not for the Mexican American defendants. In contrast,
Latino participants’ ratings were not affected by the defendant’s ethnicity or SES (Espinoza &
Willis-Esqueda 2015).

A third study investigated the influence of race/ethnicity on determinations of intellectual
disability ( Johnson et al. 2019). The subjects were 726 Mechanical Turk subjects, who were asked
to determine whether a capital defendant was intellectually disabled after being informed—as
the Constitution requires—that such a finding precludes the imposition of the death penalty.
Participants were presented with ambiguous evidence of intellectual disability and shown 1 of
12 possible photographs of the defendant, which depicted men from 4 different racial or ethnic
groups (white, African American,Latino, and Asian). Photographs were selected from the Chicago
FaceDatabase for their high levels of prototypicality.Only 39%of participants shown a Latino de-
fendant and ambiguous evidence found that the defendant was a person with intellectual disability,
as compared with 42% shown African American defendants, 55% shown white defendants, and
55% shown Asian defendants. To investigate the possibility that the less-unfavorable treatment of
African American (as compared with Latino) defendants was the result of greater representation
of African Americans in the participant pool, the authors separated out the responses of white
participants. Confining the analysis to only white participants both increased the size of the
race/ethnicity effects and caused African American and Latino defendants to be treated equally
(badly). Thus, although there are only three experimental studies, they all that found subjects were
more likely to sentence Latino defendants to death than to sentence white defendants to death.

3. RELATED DATA

From the summary above, it is obvious that relatively little work has investigated whether (and the
extent to which) the imposition of the death penalty is biased against Latinos. It is therefore worth
noting (though by no means fully canvassing) other literature that suggests such bias is likely, both
because that literature contributes to the case for further research and because it points to specific
questions that ought to be investigated further.

3.1. Hostility, Stereotypes, and Implicit Bias

Approximately 60% of hate crimes motivated by race or ethnicity target Latinos, and in the last
decade, hate crimes against Latinos rose disproportionally to other hate crimes. Perhaps relatedly,
nativist groups who respond negatively to immigration have also grown over the last decade (Perez
2018).

Numerous studies have found that Latinos are viewed as innately criminal, violent, and dan-
gerous. In addition, stereotypes that Latinos are drug traffickers and gang members are common
(Goncalves 2020). Media portrayals of Latinos exacerbate these stereotypes. Although Latinos
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comprise more than 17% of the US population, stories about Latinos and Latino issues constitute
less than 1% of national news programs—and the primary topics of that coverage are negative
and generally connected to immigration and crime (Goncalves 2020).

A burgeoning literature explores automatic associations that individuals may make about vari-
ous groups.Researchers have devisedmeasures such as the implicit attitude test and shooter studies
that capture associations individuals may deny, and of which they are often unaware. A wealth of
literature explores black–white associations. Very few studies focus on implicit attitudes toward
Latinos (Weyant 2005), but one such study found that subjects had more difficulty associating
Hispanic names with intelligence (Weyant 2005), and another found more negative associations
with Latino immigrants than with white immigrants (Garza & Gasquoie 2012). Even health care
providers exhibit implicit bias against Latinos (Blair et al. 2013).

3.2. Noncapital Archival Studies of Criminal Justice Decisions

There are manymore noncapital (than capital) archival studies.One federal study found that black
and Latino defendants are more likely to be incarcerated than are white defendants, and when
incarcerated, they receive substantially longer sentences than do white defendants (Mustard 2001).
A recent summary of the literature reports numerous studies finding that Latinos and African
Americans are more likely than white people to be denied bail, required to pay bail, or obligated
to pay a higher bail to be released (Nejdl 2018).A 2019 review of the literature concluded thatmost
research continues to find that African Americans are more likely than whites to receive prison
sentences, even when accounting for racial differences in criminal history and crime severity, and
that a similar pattern exists for Latinos relative to non-Latino whites, a difference that is even
more pronounced for noncitizens (King & Light 2019).

3.3. Noncapital Guilt Attribution Studies

In one recent study, researchers asked 320 mock juror participants to read a trial transcript that
varied defendants’ immigration status (documented or undocumented), defendant country of ori-
gin (Canada or Mexico), and defendant race/ethnicity (white or Latino).White mock jurors were
significantly more likely to find undocumented, Latino immigrants from Mexico guilty as com-
pared to all other defendants. They found the same defendants to be more culpable and rated
those defendants more negatively on various trait measures in comparison with all other condi-
tions. Latino mock jurors, however, did not demonstrate either ingroup favoritism or outgroup
bias (Minero & Espinoza 2016).

In another study, 247 participants read a trial transcript that varied defendant race/ethnicity
(white or Latino), defense attorney race/ethnicity (white or Latino), and defendant SES (lower or
upper middle class). Bias against Latino defendants was strongest when the defendant was of low
SES and represented by a Latino defense attorney. In addition, attorneys representing low-SES
Mexican American defendants were perceived as less competent and rated lower on several trait
measures (Espinoza & Willis-Esqueda 2008).

3.4. Latino Exonerees

A study of Latino exonerees (some of whom were capital defendants and some who were not)
suggests three sources of error particularly likely to affect Latino defendants (O’Brien et al. 2019).
First, someLatino defendants aremore vulnerable to tactics that induce false confession because of
the language barriers they face: Of the 29 Latino exonerees who falsely confessed, 12 did not fully
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understand spoken English.O’Brien and colleagues speculate that inadequate translation also may
prejudice such defendants, making them seem evasive or inconsistent and therefore less credible,
though the authors acknowledge they cannot estimate how often this may lead to false convictions.
Second, cross-racial misidentifications were more common in the cases of Latino exonerees than
in those of white exonerees, though less so than in African American exonerees’ cases. Finally, they
found exoneration cases where law enforcement exploited the immigration status of witnesses to
manipulate cases, primarily by deporting witnesses with exculpatory testimony.

3.5. History

As my review of the limited existing literature on Latinos and capital punishment demonstrates, it
is paltry in comparison to the literature on African Americans and capital punishment. Although
the lesser availability of data on the Latino ethnicity of homicide defendants may have contributed
to this disparity, undoubtedly it is not the entire, or even the most important, cause. Rather, it is
likely at least partially attributable to the horrible history of discriminatory imposition of capital
punishment on African Americans in the pre-Furman era, along with the not-so-distant history of
widespread lynching of African Americans. No Latino capital punishment data analogous to the
pre-Furman black–white statistics exist, but there is a substantial history of mob violence against
Latinos in the American Southwest. Researchers have cataloged 597 lynchings of persons of Mex-
ican origin or descent in the United States (Carrigan & Webb 2003). Thus, history too suggests
a likelihood of bias.

4. THE NEED FOR FUTURE RESEARCH

My interest in this topic began with my representation of Ramiro Hernandez Llanas, executed by
the state of Texas in 2014. I was appalled at the blatant ethnic prejudice expressed by purported
experts and tolerated by the courts ( Johnson 2016)—and surprised. Though I began my academic
career almost 40 years ago, and have been focused on the influence of race in the criminal process
from its start, and though my litigation of capital cases began 25 years ago, until I represented
Ramiro, I had never given much thought to whether or in what ways the death penalty discrim-
inated against Latinos. In part, this is the accident of personal and professional connection to
African Americans, but it was not an idiosyncratic blind spot. When I sought social science liter-
ature to help me understand the nature of the bias Latino capital defendants face, I was again sur-
prised, for there was almost nothing to consult.Moreover, the number of publications was so small
that I had to notice that virtually all of them were produced by a handful of Latino researchers.

So wearing one of my hats—that of a capital defense attorney—I hope to see future research
both to illuminate the bias facing Latino capital defendants and to aid their defense counsel in at-
tacking the sources and manifestations of that bias. Although no amount of social science evidence
has led to judicial interest in remedying the effects of covert or unconscious bias against African
American capital defendants [McCleskey v. Kemp (1987)], the Supreme Court has been willing to
police some of the blatant expressions of bias against them [Buck v. Davis (2017), Flowers v. Missis-
sippi (2019)]. Perhaps in part because of the lack of supporting social evidence, courts have been
much less interested in claims of ethnic/racial discrimination harming Latinos than in such claims
by African Americans. That relative disinterest has left even explicit bias against Latinos a free
rein ( Johnson 2017), and I am hopeful that development of evidence of anti-Latino bias in the
administration of the death penalty might spur some judicial action to counteract it.

Wearing another hat—that of an academic with a lifelong interest in racial discrimination—
I hope to see more research because there is just so much left to understand. This is true of
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prejudice and discrimination against Latinos in general (Dovidio et al. 2010) and particularly true
of discrimination in the imposition of capital punishment.

Archival studies have only begun to establish the extent to which Latino ethnicity influences
the imposition of the death penalty. More studies with better statistical controls are needed. As
noted earlier, such studies have been seen as impossible in the states where homicide reports did
not include Latino ethnicity of offenders or victims. For states that have only recently been col-
lecting and reporting that data, it will be a long time before the FBI supplemental homicide reports
provide the baseline offense rates against which death sentences can be compared; use of other,
more cumbersomemethods of ascertaining Latino ethnicity will be necessary (Grosso et al. 2019).

And studies in more localities are needed. Archival studies of the decisions to seek and impose
death on Latino offenders in Texas may tell us little about those decisions in California, because
the attitudes of the decision makers toward Latinos (and toward the death penalty) may be quite
different.More specifically yet, discrimination in Houstonmay be quite different than discrimina-
tion in the Rio Grande Valley. Further complicating the picture is the question of which Latinos
might be experiencing discrimination. Relevant stereotypes of Cuban Americans may be quite
different from stereotypes of Mexican Americans or Colombian Americans. Moreover, there are
questions of intersectionality; most saliently, bias toward members of each group may be differ-
ent than bias toward persons of the same national origin who are foreign nationals. Doubtless,
this variety cannot be covered comprehensively, but theory might inform which studies are most
likely to be generalizable and where narrower studies are necessary. One possible response to such
variety is for researchers to focus archival studies on jurisdictions with the largest proportions of
Latinos and/or the largest numbers of death sentences.

Experimental studies may be better tools for exploring intersectionality than are archival stud-
ies and are also needed to understand the mechanism by which biased outcomes are produced.
For example, are white jurors or prosecutors less receptive to mitigation evidence (or some par-
ticular kinds of mitigation evidence, such as mental illness, brain damage, or drug addiction) when
the defendant is Latino? Are they less willing to credit—or less able to detect—evidence of re-
morse in Latino defendants? Are they less receptive to prior good act evidence, and does recep-
tivity depend on the ethnicity of the witness attesting to the prior good acts? Are white jurors
or prosecutors more likely to find a murder committed by a Latino defendant to be especially
heinous or more likely to predict a Latino defendant will be dangerous in the future? Do Latino
(or African American or Asian American) jurors and prosecutors exhibit the same biases? Are these
biased responses due to conscious stereotypes? To implicit associations? To animosity? To lack of
empathy?

Answers to these questions should provoke questions related to reduction of bias and ameliora-
tion or remedy of its effects. Are there measures that reduce bias in either prosecutorial decisions
to seek death or jury decisions to impose it? Are these measures ones that district attorneys’ of-
fices would adopt or that courts would impose? The questions of how to diminish bias and how
to cabin its effects bedevil much of the social science literature on prejudice and discrimination,
and in no context has it produced easy answers (Devine et al. 2012). Nonetheless, at least where
death is at stake, it is imperative to investigate the questions, and I hope that some readers of this
review will endeavor to do so.
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